I. Introduction
Problems of the bail-in tool
The bail-in tool as implemented in the European bank resolution framework suffers from severe shortcomings. 1 The Bank Resolution and Recovery Directive (BRRD) 2 and its monovular twin in the -2 -Single Resolution Mechanism Regulation (SRM Regulation) 3 provide for a highly complicated and detailed regulatory framework that gives a multitude of authorities ample discretion in compelling private sector involvement (PSI) in bearing the losses of failed bank. It thus requires significant interagency cooperation and information sharing. This publicly administered ad hoc bail-in tool under the BRRD/SRM Regulation complicates the prediction of outcomes dramatically. It thus impairs an optimal implementation of the main policy objective legislators pursued in the regulatory overhaul that reacted to the financial and sovereign debt-crises: Compelling investors in bank capital to bear the losses incurred by the failed institution should ensure that banks' funding is sensitive to the risks institutions run and should put an end to excessive risk-taking, overinvestment etc. induced by moral hazard. 4 
Minimum requirements for own funds and eligible liabilities (MREL) as partial and insufficient remedy
To some extent, the regulatory framework can remedy the impediments to the desirable incentive effect of PSI that emanate from a lack of predictability of outcomes, if it compels banks to issue a sufficiently sized minimum of high-quality, easy to bail-in (subordinated) liabilities. If these instruments provide sufficient loss bearing capacity in resolution, neither the specific exemptions for certain liabilities nor the no-creditor-worse-off (NCWO) principle are crucial in determining the likely outcomes from an investor's perspective. 5 To be sure, the need to predict the trigger for PSI, the specific application of the bail-in tool in every single resolution case, and the valuation of the resolved institution spark difficulties for risk-assessment 6 that remain despite prescriptions of high-quality bailin capital.
Yet, even the limited improvements any prescription of bail-in capital can offer for PSI's operational effectiveness seem compromised in important respects. The main problem, echoing the general concerns voiced against the European bail-in regime, is that MREL specifications are also highly detailed and discretionary and thus alleviate the predicament of investors in bail-in debt, at best, only insufficiently. Quite importantly, given the character of typical MREL instruments as non-runnable long-term debt, even if investors are able to gauge the relevant risk of PSI in a bank's failure correctly at the time of purchase, subsequent adjustments of MREL-prescriptions by competent or resolution authorities potentially change the risk profile of the pertinent instruments. Therefore, original pricing figure 3 . 5 On the specific uncertainties that are associated with these determinants in the absence of a prescribed minimum bail-in capital see Tröger (n 1) 20-22, 24-25. 6 On these see Tröger (n 1) 12-20, 22-24.
-3 -decisions may prove inadequate and so may market discipline that follows from them. Depending on the level of MREL set, the loss-participation of an investor ceteris paribus changes and so should the risk-adjusted interest rate charged in reaction. As a result, if adjustments in MREL-calibration are not predictable (and interest rates are not floating in perfect correlation to the changes in the instrument's risk profile), the original price of bail-in capital is either to low (if MREL-prescriptions are reduced and thus loss given default (LGD) increases) or too high (if MREL-prescriptions are raised and thus LGD decreases). Table 1 illustrates the aforesaid with a simple numerical example.
Table 1 -numerical example
A fully rational, risk-neutral investor buys MREL-instruments with value 10 from a bank that issues only one type of pari passu eligible debt security. Market participants treat the instrument as a pure write-off bond and attach no value to a potential upside from conversion into equity. The failure of the bank may occur with 50% likelihood and will lead to resolution with bail-in of 30. After setting MREL-levels at 50, competent and/or resolution authorities agree on a 10-point up-or downward adjustment from original MREL-levels and the bank adapts its balance sheet accordingly (issues new/does not rollover MREL-instruments).
MREL
LGD Risk adjusted rate Pending European legislation aims to implement the already complex specifications of the Financial Stability Board (FSB) for Total Loss Absorbing Capacity (TLAC) 7 through very detailed and case specific amendments to both the regulatory capital and the resolution regime with an exorbitant emphasis on proportionality and technical fine-tuning. What gets lost in this approach, however, is the key policy objective of enhanced market discipline through predictable PSI: It is hardly conceivable that the pricing of MREL-instruments reflects an accurate risk-assessment of investors because of the many discretionary choices a multitude of agencies are supposed to make and revisit in the administration of the new regime.
To prove this conclusion, this paper looks in more detail at the regulatory objectives of the BRRD's prescriptions for MREL (infra II) and their implementation in the prospectively amended European supervisory and resolution framework 8 (infra III).
II. Policy rationale underpinning MREL/TLAC prescriptions
The way any prescription for loss-bearing capital can improve the proper functioning of the bail-in tool follows immediately from PSI's main objective (supra I. 1). If investors in bank capital shall be -4 -compelled to price the relevant instruments according to the risk that they will incur losses in the institution's failure, the certainty with which outcomes can be predicted matters. Hence, if resolution authorities require banks to issue debt instruments that are clearly designated to bear losses in an amount that will typically suffice to orderly resolve an ailing bank, 9 investors in these instruments can be sure to foot the bill in the event of failure and "only" have to gauge the likelihood of its occurrence and scope.
It is a precondition or means for achieving this goal that the failing institution itself, at all time 10 disposes of sufficient stand-alone recapitalization capacity, so that its failure has no impact on interconnected financial firms. Only then, resort to taxpayers' money is unnecessary to limit systemic effects and continue critical functions through resolution 11 -the institution is effectively self-insured.
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Under these precondition, a bail-in can indeed facilitate a large bank's (financial conglomerate's) swift recapitalization that prevents liquidity stress and thus averts fire sales and the disorderly liquidation of financial contracts, 13 whereas compelled PSI amplifies the incentives to run if banks hold insufficient levels of bail-in capital. Only insofar as PSI can plausibly achieve the required recapitalization of the failing institution, loss bearing becomes a realistic scenario for investors that drives pricing of bail-in capital.
14 To be sure, even if regulation prescribes a sufficient layer of high-quality bail-in capital, investors' task will remain hard enough in light of the many uncertainties caused by the high degree of administrative discretion within the regulatory framework for PSI under the BRRD. Moreover, the 10 Subjecting particularly subordinated term debt to bail-in increases roll-over risk for these instruments, Zhou et al. (n 4) 7, which requires an adequate maturity structure of TLAC/MREL. Such a prescription also limits arbitrage options, BRRD, recital 79. 11 See for instance TLAC Principle (i) stating that the main guiding principle for the determination of TLAC is that " [t] here must be sufficient loss-absorbing and recapitalisation capacity available in resolution to implement an orderly resolution that minimises any impact on financial stability, ensures the continuity of critical functions, and avoids exposing taxpayers (that is, public funds) to loss with a high degree of confidence"; similarly BRRD recital 79 states that MREL is supposed to prevent a liability structure that "impedes the effectiveness of the bail-in tool". More specifically, the European Commission states that MREL ensures that banks "at all times hold easily 'bail-inable' instruments in order to ensure that losses are absorbed and banks are recapitalised once they get into financial difficulty" and shows that this rationale tallies with the objectives of TLAC, European -5 -positive incentives for an enhanced debt governance only arise, if the holders of bail-in capital are indeed in a position to conduct a risk-sensitive pricing of bank debt and can take the pounding once the risks realize.
15

III. Implementation of policy rationale in MREL prescriptions
The implementation of the regulatory strategy to bolster PSI requires to set appropriate qualitative requirements for eligible liabilities (infra III. 1) and adequate levels for bail-in capital (infra III. 2). At the European level, the BRRD's prescriptions for MREL seek to achieve these objectives basically for any credit institution and investment firm subject to its resolution regime, 16 whereas the FSB confines its standards to globally systemically important banks (G-SIBs).
17 Yet, the pending European implementation of TLAC looks for a coherent approach that does not create a sharp divide between GSIBs and other financial institutions, 18 although it will retain the built-in tension between regulatory capital prescriptions on the one hand and the resolution framework on the other: 19 The uniform G-SIB minimum that directly implements the FSB prescription of additional regulatory capital 20 will remain formally separate from the institution specific minimum codified in the resolution framework, 21 although in substance both regulatory instruments are strongly interrelated.
The qualitative requirements for eligible liabilities are relatively easy to establish ex ante. Yet, some uncertainty remains also in this regard as a result of significant discretion granted to authorities (infra III. 1). However, the quantitative specifications ultimately have to be determined on a case-bycase basis for each institution and in close coordination with supervisory authorities (infra III. 2). The challenges resolution authorities face in this regard are particularly daunting for cross-border banking groups (infra III. 3). Finally, the prescription of high-quality debt instruments available for bail-in is, in principle, apt to limit the likelihood that bail-in capital is held by investors without sufficient lossbearing capacity, but some challenges remain also in this respect (infra III. 4).
Qualitative requirements for eligible liabilities a) General characteristics
The prescription of an extended layer of capital available for bail-in requires that the relevant liabilities are of such a high quality that their write-down or conversion delivers a significant contribution to the restoration of bank's balance sheet. 18 Commisson (n 11) 9. 19 On the resulting division of competences between supervisory and resolution authorities see also infra III.2.
20 CRR amendment proposal, art. 92a. 21 BRRD TLAC implementation proposal, art. 45c, 45d. For a more detailed analysis of the interaction see infra III. 2. a).
22 BRRD, art. 45(4)(a) -(c) require that MREL instruments are issued and fully paid-in, not held, secured or guaranteed by the institution, and were not purchased with financial assistance from the institution. Similarly, -6 -negative consequences of PSI for the holders of the relevant instruments, for instance bail-in must not create liquidity stress in the short-term, 23 destroy hedges bought by firms outside of the financial sector, 24 or affect socially vulnerable creditors. 25 Consistent with, yet not necessarily linked to the rationale of regulatory loss absorbing capacity is the recognition of private solutions, that is bail-in bonds that allow for a clearer predetermined PSI. Table 2 here ■■■ In qualitative regard, both the MREL and the TLAC prescriptions indeed define high-quality loss-absorbing capital that, if written-down or converted in a bail-in, can assure significant PSI in resolution. Currently, the main difference follows from the regulatory technique that either defines some of the characteristics in a negative manner (MREL) or stipulates exemptions if liabilities exhibit the unwanted characteristics (TLAC). Yet, these differences have no impact on practical results and will largely disappear after the European implementation of the FSB standards. For details, see Table 2 .
■■■ Insert
However, under the current framework, the predictability of investors' loss-exposure is still sub-optimal. While those liabilities that are generally exempt from bail-in according to art. 44(2) of the BRRD 26 never count towards fulfilling MREL requirements, 27 those liabilities, which the resolution authority can spare at its discretion, 28 are only excluded if their exemption is already foreseen in the institution's resolution plan. 29 Hence, it remains difficult for investors in plain-vanilla bail-in capital to predict at the time of their investment how far their loss exposure will go, because they cannot easily predict who will participate in PSI alongside themselves once the bank fails. This is particularly true, if resolution planning changes ex post.
b) Subordination
While the BRRD currently does not explicitly mandate the subordination of MREL instruments, TLAC standard Section 11 requires that eligible instruments must be subordinated to any liabilities that are ineligible, in other words that eligible instruments absorb losses prior to ineligible instruments. This TLAC Term Sheet Section 9 (a) and (f). The TLAC-implementation will foresee the respective prescriptions in CRR amendment proposal, 72a(1), 72b(2)(a)-(c) and (f), BRRD TLAC implementation proposal, art. 45b(1). 23 According to BRRD, art. 45(5)(d) eligible liabilities have to have a remaining maturity of at least one year. Similarly, TLAC term sheet Section 9 (d) and (e). After the implementation of TLAC similar requirements will be stipulated in CRR amendment proposal, art. 72c (BRRD TLAC implementation proposal, art 45b(1) does not reference to CRR amendment proposal, art. 72c, yet this seems to be an unintended mistake). 24 To avoid difficulties in distinguishing between hedging and trading activities, art. 45(4)(e) of the BRRD declares any liability arising from a derivative to be ineligible for counting towards MREL fulfillment. Similarly, TLAC Term Sheet Section 10 (c) and (d). 25 While covered deposits are excluded from bail-in anyway (see BRRD art. 44(2)(a)), other deposits that benefit from a preference in national insolvency laws are also excluded from counting towards the fulfillment of MREL, BRRD art. 45(4)(f). The TLAC Term Sheet (Section 10(a)) only foresees the exclusion of insured deposits, which is superfluous under the BRRD, except if MREL is supposed to have a shielding function also in ordinary insolvency proceedings where covered deposits can be haircut. 26 For an analysis see 29 BRRD, art. 45(6)(c). The substance of the rule will be carried over to BRRD TLAC implementation proposal, art. 45c(5) because the then relevant expectation of resolution authorities on an exemption under BRRD, art. 44(3) will typically be formed in resolution planning.
-7 -rule, which seeks to prevent a violation of the no-creditor-worse-off (NCWO) principle that restricts bail-in powers, 30 will also be implemented in EU law.
In theory, three ways to achieve such an outcome exist. Banks can either insert clauses into their bond indentures under which excluded liabilities rank higher than TLAC instruments in insolvency (contractual subordination), capitalize on statutory creditor hierarchy by issuing debt instruments that rank junior to excluded liabilities (statutory subordination) or issue TLAC instruments through an entity (for instance a holding company) that has no pari-passu or junior ranking excluded liabilities on its balance sheet (structural subordination). Wherever the hierarchy of claims comes from, its validity hinges on the recognition of the relevant arrangements, which is particularly doubtful in cross-border contexts.
Within the EU, pending reform proposals will bolster the robustness of statutory solutions, as harmonized insolvency laws in the Member States will provide for subordination of eligible debt instruments that are issued with explicit reference to the respective ranking under national implementing provisions. 31 To be sure, there are some challenges ahead as implementing Member States will have to secure that the new statutory hierarchy of claims also applies retroactively to priorranking unsecured claims that were issued before the promulgation of the BRRD-amendments 32 without triggering adverse effects for banks refinancing operations in general.
More importantly, the subordination requirement is not without exceptions that require forecasting decisions by supervisory or resolution authorities. These built-in prognoses create uncertainty that bears on investors' capacity to predict their precise LGD. Even for globally systemically important institutions (G-SIIs), the subordination requirement does not apply for an MREL amount of up to 3.5% of risk-weighted-assets if the included liabilities rank pari passu only with the lowest ranking ineligible instrument and their inclusion "does not have a material adverse effect on the resolvability of the institution". 33 Alternatively, even liabilities that rank pari passu or senior to the lowest ranking ineligible liabilities can be included in a G-SII's MREL if the pari passu or junior ineligible liabilities are equal to or less than 5% of the institution's own funds and eligible liabilities and if the inclusion "does not have a material adverse effect on the resolvability of the institution". 34 To be sure, the regime aims at a high degree of transparency. 35 Yet, this does not help much, where a reevaluation of prior decisions affects existing investors' risk calculation.
The subordination requirement does generally not apply for institution specific MREL. 36 However, the resolution authority can request, that the institution specific MREL is fulfilled with subordinated instruments if this is needed to "ensure that the resolution entity can be resolved in a manner suitable to achieve the resolution objectives". 37 This applies in particular, if a bail-in of pari passu or senior ranking liabilities would violate the NCWO principle: the subordination requirement 30 BRRD art. 34(1)(g), 73 . For a critical discussion of the policy rationale underpinning the provision see Tröger (n 1) 24-25. 31 36 See BRRD TLAC implementation proposal, art. 45b(1) which explicitly exempts the subordination requirement in art. 72b(2)(d) of the CRR from the reference to the G-SII requirements under art. 72a of the CRR. On the general distinction between G-SII-minimum and institutions specific MREL see III.2.a).
37 BRRD TLAC implementation proposal, art. 45b(3).
-8 -then allows to impose losses in resolution that go beyond losses investors in bank capital would incur in insolvency proceedings under the existing balance sheet composition. Important still, the subordination request from the resolution authority does not override the exemptions granted for GSIIs.
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Consequently, the momentum of the subordination requirement largely hinges on the stance that supervisory authorities (G-SII minimum) and resolution authorities (institution specific MREL) take on the issue. Without established practice and seasoned reputation, investors will find it hard to predict the relevant agencies' behavior at the time of investment. Of course, the resolution framework provides for a high degree of transparency with regard to the exact characteristics of MREL instruments. 39 However, this disclosure only represents a snapshot for investors and is by no means a guarantee that resolution authorities do not re-assess their prior decisions later down the road. This scenario corrupts investment decisions based on a specific stacking order. If for instance, investors buy MREL instruments at a time when all relevant instruments are subordinated and later, senior liabilities are counted towards fulfilling MREL, loss participation of the original investment increases ceteris paribus. In the opposite scenario, where resolution authorities demand subordination, investors in now non-eligible MREL instruments receive a windfall profit, as their LGD decreases without adequate downward adjustment of the instrument's payout. Both cases show that discretionary decisions of resolution authorities impair market discipline that could evolve from risk-adequate pricing of bank capital.
MREL calibration
Quite similar to the previously said, the calibration of MREL also involves institution specific choices of supervisory and resolution authorities. These do not create issues of predictability only if agencies coordinate without frictions in a fully time-consistent manner in both setting MREL levels (infra III. 2. a)) and sanctioning breaches (infra III. 2. b)). In both instances, ex post alterations of administrative decisions and practices may prove particularly problematic for investors in MREL instruments.
a) Setting MREL levels
Obviously, the momentum of MREL prescriptions hinges on the levels at which the requirements are set for each individual resolution entity.
The BRRD currently pursues a highly individualistic concept, which requires a specification for each entity on a case-by-case approach that is only guided by general principles set forth in the directive 40 and a more detailed level 2-measure. 41 In particular, under the current regime, the calibration of MREL hinges on the resolution strategy authorities devise. 42 If MREL only covers the lossabsorption amount because the resolution strategy for the failing institution provides for its 38 BRRD TLAC implementation proposal, art. 45b(3) allows only to request that the institution specific MREL is fulfilled with instruments eligible under CRR, art. 72a, which incorporated the exemptions granted from the subordination requirement.
39 See BRRD TLAC implementation proposal, art. 45i(2) requiring institutions to disclose inter alia the level of MREL items and their ranking in insolvency proceedings.
40 BRRD, arts. 45, 17; SRMR, art. 12. The relevant determination comes as a ratio of own funds and eligible liabilities to own funds and total liabilities. -9 -liquidation, it can still be set higher 43 or lower 44 than the prudential capital requirements. 45 If MREL also comprises of a recapitalization amount, 46 because resolution objectives can only be achieved outside of liquidation, MREL levels will automatically exceed the levels of regulatory capital. For systemically important institutions, the levels might be further increased. 47 Insofar as deposit guarantee schemes (DGS) assume the losses that covered depositors had incurred if they were not exempt from bail-in and contribute to resolution financing under art. 109(1)(a) of the BRRD, MREL requirements can be reduced. They thus hinge on the fraction of covered deposits in total liabilities and the contributions envisioned for DGS in resolution planning. The key insight with regard to this paper's focus is that changes in resolution planning may once again materially shift MREL prescriptions. Most importantly, MREL is composed of a loss absorption and a recapitalization component, with the magnitude of the latter depending critically on the alterable resolution strategy. In sum, the prescriptions for setting MREL levels create exactly the counterproductive forecasting problems for long-term investors who seek to price relevant risks at the time of the purchase of MREL-instruments.
The FSB provides for a floor but permits adjustments for individual institutions or groups, 48 a concept, which is taken up by the EU banking reform package. 49 Yet, the revised BRRD continues to adhere to the idea that prescribing a minimum of high-quality instruments available for bail-in comprehensively for all institutions represents sound banking policy. 50 At first glance, this seems at odds with the notion that bail-in-as part of the special resolution regime-does not apply at institutions that can be wound-down in ordinary insolvency without triggering financial stability implications. 51 From this perspective, even if institution specific MREL for non-systemic institutions only covers the loss absorption amount, 52 it remains a mystery why bank-creditors of small institutions who hold ineligible claims (but can be bailed-in) have to be shielded at all costs from PSI. Even haircutting (and reimbursing) depositors in insolvency should not be out of the picture, if the respective bank's failure is a non-systemic event that is dealt with in ordinary insolvency proceedings and DGS are effective. The only plausible explanation for the BRRD's approach seems to be that after a transition period during which a sufficiently large cushion is built-up, PSI should never, that is not even in ordinary insolvency proceedings, extend to liabilities senior to MREL-instruments. Such a restriction can be justified with the objective to prevent runs (see II) that loom with regard to some of the positions just mentioned (cash-reserves of large non-financial firms, short-term assets of institutional investors, short term interbank-liabilities). A more obvious solution would be to clearly 43 For instance if resolution authorities deem certain capital components as ineligible for loss absorption. 44 For instance if macro-risks covered by applicable buffers are considered irrelevant for the individual institution.
45 BRRD, art. 45(6)(a). 46 BRRD, art. 45(6)(b). 47 BRRD, art. 45(6)(d). 48 TLAC Term Sheet, Section 4 prescribes a TLAC minimum calculated as a ratio of own funds and eligible liabilities to either risk-weighted assets (RWA) or the leverage ratio denominator (LRE), the amounts increasing as of January 1, 2022. Art. 92a(1) of the CRR amendment proposal implements this concept and prescribes the higher fractions of risk-based or non-risk based MREL for G-SIIs. 49 See CRR amendment proposal, art. 92a(1), and BRRD TLAC implementation proposal, art. 45d(1). 50 BRRD TLAC implementation proposal, art. 45(1). BRRD TLAC implementation proposal, art. 45a only exempts mortgage credit institutions.
51 BRRD, art. 32(1)(c), (5). On the policy rationale see Wojcik (n 4) 100. 52 See BRRD TLAC implementation proposal, art. 45c(2)(b) subpara. 2.
-10 -exempt these runnable liabilities from bail-in in general and provide a public backstop for these non-MREL liabilities.
Be that as it may, the attempt to reconcile the FSB prescriptions with the far more expansive European approach potentially entails cliff effects: As the G-SII minimum in the CRR will only attach to the designated institutions, 53 all other institutions, including the other systemically important institutions (O-SIIs) 54 that just fall below the threshold, are subject only to the MREL regime under the BRRD. This is not fully convincing, because the EU's 14 th largest bank might not look very different from its 13 th largest institution. At the end of the day, the substantive prescriptions may not differ dramatically, as resolution authorities can easily duplicate the CRD IV minima. In particular, they can prescribe identical MREL-levels for similarly situated G-SIIs and O-SIIs 55 that can only be fulfilled with instruments eligible for G-SII MREL. 56 Yet, achieving this outcome requires consistency in the approaches of supervisory and resolution authorities which have to continuously coordinate for that purpose.
Moreover, the procedural implications of MREL being a combination of prudential capital prescriptions and resolution planning stretch beyond problems at the margin and generally occur when institution specific MREL goes beyond supervisory requirements. 57 Setting MREL levels involves various interfaces that require inter-agency coordination. First, the determination of minimum loss absorbing capacity generally requires coordination with Basel III/CRR capital requirements. 58 Institutionally, this means that both supervisory and resolution authorities have to liaise with each other in order to workout a consistent approach.
59 This is all the more relevant as resolution authorities can even influence the inventory of Core Equity Tier 1 (CET1) instruments by requiring that institutions make the necessary preparations (authorized shares) to issue such capital instruments to facilitate the conversion of bailin debt. 60 Clearly, such 'shadow-capital' that-as a function of corporate law 54 See CRD IV, art. 131(1) and (3) 55 This is particularly true where resolution authorities prescribe institution specific add-ons according to art. 45d of the BRRD TLAC implementation proposal. 56 On the possibility to require subordination of eligible instruments to count towards fulfilling institution specific MREL see supra III. 1. b). 57 Depending on the resolution strategy, art. 45c(2) of the BRRD TLAC implementation proposal requires MREL to be either the sum of the loss absorption and recapitalization amount or -if the resolution plan foresees the institutions' liquidation -funds to absorb the losses incurred by the institution. 58 See in this regard TLAC Term Sheet, Section 6 (a) which tries to keep the issues largely separate: CET1 required to fill mandatory capital buffers under Basel III cannot be counted for purposes of TLAC. On the stacking order see also infra III. 2. c).
59 BRRD art. 45(6)(1) instructs resolution authorities to consult the institution's supervisor before specifying individual MREL requirements. conversion-currency, will immediately influence the pricing and marketability of other CET1 instruments. Second, in cross-border groups, several resolution authorities will be involved in resolution planning. Hence, the setting of adequate MREL-levels for each entity will depend on the reconciliation of these agencies' specific interests. 62 To be sure, even if investors were in a position to predict the outcomes of these inter-agency co-ordinations, their position would remain doubtful. Given the fact that prototypical MREL instruments are long-dated securities, any alteration of the initial compromises found will influence the loss exposure of already issued instruments. Once again, the relevant determination will influence who is in the line of fire once failure occurs, because existing holders of MREL instruments will incur a higher (lower) fraction of the losses if the overall level of MREL for their institution is reduced (increased) after the time of investment.
b) Additional institutions specific MREL prescriptions ("guidance")
The BRRD TLAC implementation proposal introduces the concept of guidance to give resolution authorities the power to request an additional layer of high-quality bail-in capital needed in offstandard resolution scenarios. 63 As a consequence, the institution specific MREL -just like the own funds requirements of banks under the reformed CRR/CRD IV rules -will consist of two building blocks: a standard layer adjusted to regular resolution planning and a buffer for exceptional circumstances. The latter component is strongly linked to regulatory capital prescriptions supervised by competent authorities. In particular, MREL guidance may only be set if the competent authority after stress testing has issued capital guidance for additional own funds to cover exceptional losses (pillar 2 guidance, P2G). 64 Moreover, the loss absorption part of MREL guidance should not go beyond the levels of competent authorities' capital guidance. 65 Similarly, the recapitalization amount of MREL guidance that can be requested in order to shore-up market confidence by allowing for a sustainable reorganization as a result of PSI, 66 is typically limited to the combined buffer requirements under CRD IV 67 unless additional MREL is needed to guarantee the failed institution's continued authorization post resolution in the medium-term. 68 Therefore, the determination of the ultimate amount of MREL instruments an institution has to hold depends on a highly complicated interplay of agency decisions on complex, non-linear factual issues. Even where the G-SII minimum and/or the institution specific (add-on) level of MREL is finally determined by competent and resolution authorities, the competent authority, by issuing pillar 2 64 BRRD TLAC implementation proposal, art. 45e(2) subpara. 1. 65 BRRD TLAC implementation proposal, art. 45e(2) subpara. 1. 66 The resolution framework stipulates that a bail-in should recapitalize the failed institution in a way that it can fulfil the pertinent capital requirements for at least a year and garner sufficient market confidence for that period, see BRRD, art. 46(2). For an example see Wojcik (n 4) 111.
67 CRD IV, art. 128. 68 BRRD TLAC implementation proposal, art. 45e(2) subpara. 2.
-12 -guidance to enhanced the going concern resilience of the bank, may open extra maneuvering space for resolution authorities to require yet another layer of high-quality bail-in capital for gone concern scenarios.
c) Reactions to breaches of MREL prescriptions
If an institution undercuts "hard" MREL requirements, the consequences are straightforward: Competent and resolution authorities are vested with incisive powers to achieve higher MREL levels as soon as possible. 69 Moreover, under a stacking order approach that puts MREL below the combined buffer requirement (CBR), any failure to issue or rollover sufficient MREL-instruments may lead to a violation of the CBR, because the institution needs excess CET1 to fulfil MREL requirements, these capital instruments are consequently unavailable for the buffers. 70 An important indirect consequence of MREL violations thus follows from the framework for maximum distributable amounts (MDA) that stipulates automatic restrictions on payouts in relation to CET1 and AT1 instruments as well as variable remuneration components. 71 In order to avoid this, the additional institution specific MREL prescriptions demanded under the "guidance" regime shall be excluded from the MDA framework and subject to a more flexible, barely predetermined enforcement mechanism. 72 Even if one is willing to accept the notion that certain MREL components are necessary but less urgent to implement, it should not be missed that the taxonomy of regulatory capital (broadly understood) is further complicated by the additional distinction. In fact MREL consists of "hard" MREL and MREL guidance with both elements composed of loss absorption and recapitalization components, which hinge not only on the current resolution strategy devised for the institution by resolution authorities but also on the regulatory capital prescriptions set by competent authorities. Against this background, investors in MREL instruments will find it hard to predict which levels of capital reserved for burden sharing in PSI will be available at what point in time. This seems unsatisfactory also because the critique leveled against the MDA framework that may constitute a crisis accelerator due to its signaling effect is of a more general nature and thus cannot be tackled satisfyingly by moving its trigger in specific circumstances.
MREL in (cross-border) groups
Any realistic prescription of a meaningful lower bound for the capital available for bail-in has to strike a balance between two conflicting goals: on the one hand, potential intra-group transactions constitute a source of stability and should not be neglected altogether, because otherwise the costs of capital for the group become inefficiently high. 73 On the other hand, the regime should not naively rely -13 -on the unrestricted availability of transfers once the crisis hits, because competent authorities have a tendency to ring-fence in view of a crisis (infra III. 3. a)).
The current EU framework follows a rather rigid, potentially cost-hiking approach in pertinent regard (infra III. 3. b)). By and large, this assessment holds with a view to the proposed amendments to the BRRD, which deviate in important respect from the FSB approach that is more attentive to a group-specific application of TLAC (MREL) requirements. To be sure, the FSB does not harbor unrealistic expectations with regard to cross-border transfers of funds in crisis. Hence, also the TLAC standard requires considerable funds to be committed to institutions that are not necessarily at the center of PSI in the resolution strategy for the cross-border group. Yet, the key difference to the European legislator is that the TLAC standard limits intra-group prepositioning to those scenarios where material conflicts between national resolution authorities loom. Thereby, it avoids much of the uncertainty that stems from the procedurally complex involvement of a multitude of resolution authorities as the default for setting MREL in cross-border groups under the BRRD (III. 3. c)).
a) Intra-group support and national interest
Banks typically operate through a dense network of affiliated legal entities across jurisdictions. 74 One of the key consequences is that potentially the capital and liquidity available in the group may serve to stabilize affiliated institutions under stress. 75 Legal barriers to the intra-group movement of funds to avert the failure of affiliated institutions are less grounded in corporate law (capital maintenance requirements 193-199. 76 Where banks are organised as stock corporations, European law prescribes that no funds may be distributed to shareholders if the company's net assets are or would become lower than the subscribed capital plus the statutory reserve, Capital Directive art. 17(1). 77 Typically, banks have strong incentives to cover the losses of (foreign) subsidiaries because markets would interpret it as a sign of financial weakness of the parent institution if it cut affiliates loose with the ensuing reputational damage creating severe confidence problems for the parent itself, see Thomas C. -14 -preferences that hinge on the costs and benefits the respective economies are bound to incur in resolution. 78 In the scenarios that motivate agency behavior, the banking group, by definition, has stopped to be a viable going concern and the preservation of the group's franchise value becomes a second-order concern for most national supervisors.
The BRRD attempts to facilitate intra-group support by allowing affiliates of a cross-border banking group to enter into voluntary agreements that need approval from competent authorities and are supposed to limit the potential for ring fencing in the wake of a crisis. 79 Yet, the right of the providing institution's competent authority to veto any actual granting of support 80 largely devalues the advantages of the rather complicated procedure because it preserves the opportunity for homebiased action.
To be sure, the conflict of interests largely vanishes if the authorities involved are credibly committed to a single point of entry (SPE) approach: if resolution and PSI occur only on the level of the holding company and leave the operating affiliates largely unaffected, 81 fears that sub-groups stop providing their essential services to the economy are, in principle, unjustified. However, neither the FSB nor EU legislation prescribe or favor a SPE regime, leaving the multiple point of entry (MPE) approach the default regime in case of failure of a cross-border banking group. 82 Therefore, alternative institutional arrangements have to mitigate the trade-off.
b) MREL for individual group members under the current framework
At the outset, the European regime currently is agnostic to the integration of entities in (cross-border) banking groups because it applies by default to individual institutions (parent and all affiliated companies). 83 For the (EU) parent undertaking MREL requirements are calculated on a consolidated basis. 84 In most instances, concerns that the implementation of resolution strategies might disadvantage host jurisdictions in which the operations of affiliated companies of a cross-border banking group are significant for the domestic economy are unwarranted under this regime, because every institution has to hold sufficient loss absorbing capital by itself. Resolution authorities may grant an exemption under very narrow conditions for subsidiaries that belong to a sub-consolidated group within one Member State. 85 Quite importantly, resolution authorities enjoy this discretion only where -15 -the competent authority of the subsidiary has fully waived the application of prudential capital requirements to the subsidiary under Art. 7(1) of the CRR. 86 MREL determinations at subsidiaries and consequentially loss-exposures at other group affiliates thus depend on multiple agencies discretionary choices. Investors' risk assessments are once again prone to misjudgments in light of adjustments over time.
In any event, the unfettered need to stabilize foreign subsidiaries through unwaivable, individual MREL prescriptions can be an extremely costly way of strengthening confidence in the domestic banking system. The expressed mistrust in national resolution authorities may be warranted by experience even in a common market with mutual recognition of certain supervisory decisions. It is certainly not very convincing where a supra-national authority like the SRB executes resolution. However, the extent to which EU legislation indeed creates excessive burdens ultimately depends on how resolution authorities factor-in the consolidation requirement for the group in calculating MRELlevels for its subsidiaries. In this regard, the legal framework currently leaves it unclear if MRELrequirements can be met by issuing bail-in capital internally (to an affiliate within the banking group) or whether eligible instruments always have to be issued to the market (externally).
c) Internal MREL in resolution groups after the banking reform package
The prospective amendments to the BRRD introduce the distinction between external MREL, issued to third parties, and internal MREL, issued within the group, and thus receive inspiration from a concept devised by the FSB. However, they do not strictly implement the G-SIB standard but adapt it in a way that palpably puts less trust in foreign resolution authorities. As a consequence, both the implications of the consolidation requirement on the level of the resolution entity (infra III. 3. c) (1)) and the scope of internal MREL requirements (infra III. 3. c) (2)) show less reliance on remote loss absorption capacity and provide for significantly more pre-positioning. Regardless of the cost-effects of such extra caution (infra III. 3. c) (3)), the main aspect once again is that the many adjustable screws that can be turned in inter-agency decision making render the prediction of ex post adjustments of MREL requirements in the group context practically impossible (infra III. 3. c) (4)).
(1) Implications of consolidation requirements Art. 45f(1) of the BRRD TLAC implementation proposal requires to calculate institution specific MREL -RWA or LRE minimum -for resolution entities on the basis of the consolidated balance sheet of the resolution group. The identical standard for G-SIBs 87 implies that subsidiaries of the world's biggest banks that are not themselves resolution entities in principle do not have to fulfill any TLAC requirements themselves. Hence, with regard to TLAC it is pivotal to determine which affiliated companies are resolution entities and which other companies belong to the same resolution group. A 'resolution entity' is defined as the entity to which resolution tools will be applied in accordance with the resolution strategy for the G-SIB, 88 or more specifically with regard to PSI, the legal body whose creditors will be bailed-in; the entities that are directly (subsidiaries) or indirectly (subsidiaries of subsidiaries etc.) controlled by the resolution entity belong to the resolution group, multiple attributions are excluded. 89 Depending on the point of entry for resolution, a banking group may have one (SPE) or multiple (MPE) resolution entities. Yet still, the TLAC prescriptions clearly aim at making 86 BRRD, art. 45(12)(h). 87 FSB TLAC Term Sheet, Section 3 para 4. 88 Section 3 para. 2 of the TLAC Term Sheet; BRRD TLAC implementation proposal, art. 2(1)(83a); provides for a definition that is identical in substance under which resolution entities are those legal bodies established in the EU in respect of which resolution action will be taken according to the resolution plan; resolution entities (and groups) are identified in the group resolution plan, BRRD TLAC implementation proposal, art. 12(1) subpara. 2. 89 TLAC Term Sheet, Section 3 para 3; see for an identical concept BRRD TLAC implementation proposal, art. 2(1)(83b).
-16 -sure that in principle sufficient bail-in capital to support the recapitalization of the group is only required on the balance sheet of the entities where PSI actually occurs in resolution. 90 In stark contrast, the BRRD TLAC implementation proposal by default retains the notion that any subsidiary of a resolution entity has to comply with institution specific MREL requirements 91 on an individual basis by issuing eligible instruments to third parties. It only allows resolution authoritiesafter consultation with competent authorities-to exempt group affiliates from the default obligation to issue external MREL and fulfil their obligations by selling MREL-instruments to the group resolution entity instead.
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(2) Group affiliates Quite importantly, however, the FSB also reflects that in cross-border contexts resolution at the level of a foreign entity may raise concerns from the perspective of jurisdictions who host subsidiaries or sub-groups that are significant for their respective economies -despite the fact that, in theory, resolution of a parent with sufficient loss absorbing capacity hould leave the operations of affiliated institutions largely unaffected, regardless of their location. Experience shows indeed that supervisory or resolution authorities have a preference to abandon activities abroad to safe or shield the center located in their domestic economy. 93 Depending on the origins of the crisis, this may either lead to pressure to pull back funds from abroad if the center experiences troubles (endogenous shock) or to a blockade of the transfer of funds if the periphery goes through an idiosyncratic crisis (exogenous shock). 94 To fend off these fears, 95 the FSB prescribes that material sub-groups 96 hold internal TLAC which represents 75-90% of the amount of external TLAC that was required if the material sub-group was a stand-alone resolution group, with the actual minimum requirement being set by the host authority of the material sub-group. 97 Typically, the host authority can compel that internal TLAC 90 On the precise calculation of external TLAC for resolution entities where the banking group has multiple material sub-groups that have mutual risk exposures see TLAC Term Sheet, Section 3 para. 5-7; see also BRRD TLAC implementation proposal, art. 45h(2)-(6). 91 With regard to G-SIIs, the European implementation conforms fully with the FSB standards and thus only prescribes resolution entities to satisfy the relevant own funds and eligible liability requirements, CRR amendment proposal, art. 92a(1). Yet, this is largely irrelevant because, the institution specific MREL minimum applies regardless of the subsidiaries G-SII-affiliation, see also the top-up option for G-SII resolution entities themselves in art. 45d(1)(b) BRRD amendment proposal (supra III. 2. a)) which indicates that actual MREL levels are determined by the institution specific requirements.
92 BRRD TLAC implementation proposal, art. 45g(1) subpara. 95 The FSB clearly states that internal TLAC-requirements serve "to facilitate co-operation between home and host authorities and the implementation of effective cross-border resolution strategies", TLAC Term Sheet, Section 16 para. 1. In other words, internal TLAC shall prevent socially costly resolutions of cross-border banking groups along national borders. [81] [82] . 96 The latter are defined in TLAC Term Sheet, Section 16(2) and 17: relevant sub-groups hence consist of affiliates of a resolution entity, typically from one specific foreign jurisdiction, that play an important role in the banking groups operations (assets, income, or leverage exposure >5% of the G-SIB group's respective consolidated total) or its infrastructure.
97 TLAC Term Sheet, Section 18 para 2.
